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FISH RESOURCES MANAGEMENT AMENDMENT (FEES) BILL (NO. 2) 2010 

Second Reading 

Resumed from an earlier stage of the sitting. 

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clause 1: Short title — 

Ms J.M. FREEMAN: This bill gives taxing powers. Can the minister tell me why the short title is not fish 
resources management amendment (tax) act 2010 or fish resources management amendment (levy) act? If the 
minister wants to argue that this is not a tax, given that tax is a dirty word—unless you are Mr Abbott and you 
use it all the time!—can he at least explain why the actual purpose of the bill, which is to impose the tax outlined 
in clause 4, is not reflected in the short title? 

Mr W.R. MARMION: The short title, “Fish Resources Management Amendment (Fees) Act (No. 2)”, was 
named on the advice of the state Solicitor-General. As I said before, these are fees and the government will not 
move on that. 

Clause put and passed. 

Clause 2: Commencement — 

Ms J.M. FREEMAN: Can the minister outline why all sections of the bill do not come into force on the day that 
it receives royal assent? If not on the day of royal assent, why can clauses 3, 4 and 5 simply not come into 
operation when the Fish Resources Management Amendment (Fees) Bill does, instead of having this second bill, 
which is the Fish Resources Management Amendment (Fees) Bill (No. 2)? What is the purpose of staging things 
in this way? My assumption would be that all this legislation would come into operation on the same day, the 
day that the Fish Resources Management Amendment (Fees) Bill 2010 receives royal assent. I am confused 
about why we are making the days on which sections come into operation such a difficult and convoluted 
process. 

Mr W.R. MARMION: The clauses could all come into force on the same day, but it depends, because one 
clause might require a management plan that would delay it. A regulation from clause 5 might relate to the 
management plan in clause 4 or a management plan from clause 4 might relate to the regulation in clause 5, 
which means that they may not come on stream at the same time. This is a clever mechanism to cover these 
possibilities so that the clauses come on stream at the same time.  

Clause put and passed. 

Clause 3 put and passed. 

Clause 4: Section 58 amended — 

Mr A.J. WADDELL: I have written some obfuscated software code over the years, but this is pretty tricky! If I 
have this right, clause 4 inserts a new subsection (4) after proposed section 58(3), which was added by the Fish 
Resources Management Amendment (Fees) Bill 2010. The wording of proposed section 58(4) is — 

To the extent that a management plan prescribes under subsection (2)(m) — 

That is in the original Fish Resources Management Act — 

a fee that includes an amount referred to in subsection (3) — 

That is in the bill we just passed — 

that is a tax, the management plan may impose the tax. 

The trouble I have is that in the entire act as amended after this legislation has been passed the only reference to 
the word “tax” will be in proposed subsection (4). How can we determine that a fee which includes an amount 
referred to in proposed subsection (3) and which is a tax is in fact a tax, if at no point in time it has been called a 
tax? What triggers proposed subsection (4) that empowers a fee to be a tax, and who determines whether the fee 
is a tax prior to proposed subsection (4) coming in to say that it is a tax? That question is about as convoluted as 
the way these bills work.  
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Mr W.R. MARMION: The way the bill is worded is “to the extent that a management plan” prescribes a fee. 
That may include a tax; someone may determine that it is a tax. The effect of clause 4 is that this tax may be 
imposed, and I know that the member understands that. But the member is right; this is the first time the tax has 
conceded.  

Mr W.J. Johnston: When you say “someone”, do you mean the Supreme Court of Western Australia? 

Mr W.R. MARMION: It could be anyone; I will not be specific. Our advice is that it is not a tax. The whole 
purpose of these bills — 

Mr W.J. Johnston: Who decides if it is a tax? That is what I’m asking. 

Mr W.R. MARMION: My advice is that the High Court has already advised that it is not a tax. 

Ms J.M. FREEMAN: Would the minister like to tell me when the High Court decided that this is not a tax? 

Mr W.R. MARMION: A similar fee was ruled not to be a tax. 

Ms J.M. FREEMAN: Would that be Harper v Minister for Sea Fisheries and Others? On what in the Harper 
case does the minister base his argument that the High Court said that this is not a tax? Someone has taken my 
notes. I will get to the point: the government did not put proposed section 58(4) into the previous Fish Resources 
Management Amendment (Fees) Bill because it could not, because this is a taxing bill. Can the minister confirm 
that he needed to put proposed section 58(4) into this Fish Resources Management Amendment (Fees) 
Bill (No. 2) because that gives him the power to tax? The government can choose if it wants to tax. There was a 
decision that was never about a disallowance; there was an information report. The Department of Fisheries 
chooses whether it wants to tax and this bill gives it the power to tax. Can the minister confirm that? 

Mr W.R. MARMION: This is specifically for a management plan, which we all want, to manage the fish 
resource. If someone deems it to be a tax, this clause will allow the fee or tax management plan to proceed. 

Ms J.M. FREEMAN: Can I ask for a clarification? The minister is saying that it is a tax only for a management 
plan. This is in reference to inserting a proposed section after proposed section 58(3) in the previous bill. If we 
go to proposed section 58(3), it refers to an amount in respect of the costs of administering the act. That is 
beyond a management plan; it is an amount in respect of the costs of administering the act. I have never believed 
that the thirty-fifth report of the delegated legislation committee proposed anything other than the development 
of management plans that came through the fee. This is a tax, and the management plan may impose the tax. One 
assumes that the management plan must also include the amount in respect of the costs of administering the act. 
How else could it be for the general purpose of administering the act? 

Mr W.R. MARMION: I will reiterate what I have already said: the management plan imposes fees. The 
member is talking about the general imposition of administration of the act—is that right? In terms of 
administering a management plan, there are obviously administrative requirements of the department under the 
act, as we covered during debate on the previous bill. That is how it would be covered. 

Ms J.M. FREEMAN: Can the minister clarify whether proposed section 58(4) will also apply to proposed 
section 58(3)(c) in the previous bill? If the amount in respect of the cost of administering the act, even if it is a 
fee, is seen by someone to be a tax, will it be a tax for the purposes of proposed section 58(4)? 

Mr W.R. Marmion: Are you referring to the other bill? 

Ms J.M. FREEMAN: Yes. As I understand it, this bill will insert proposed section 58(4) to the effect that if the 
government creates a fee that becomes a tax, it will be a tax for the purposes of that proposed section. It follows 
upon proposed section 58(3) in the previous bill. Can the minister clarify that proposed section 58(4) will 
address a potential situation in which, if someone regards a fee to be a tax, the fee will be a tax for the purposes 
of that proposed section? Will it apply to proposed section 58(3)(c) of the previous bill? 

Mr W.R. MARMION: The answer is yes.  

Mr A.J. WADDELL: That is as clear as mud. We need to give the minister an opportunity to really clarify this 
for the record so that when the Supreme Court is looking at this in a couple of years, it will actually understand 
what we intended to do today, because I do not think we are being very clear. The minister has acknowledged 
that this is the only reference to tax in the bill, but it refers only to management plans. Does that mean that only 
those items inside management plans can be treated as a tax, or can any activity that falls under this bill be 
considered an item that can attract a tax? This is an opportunity for the minister to call a spade a spade. Is 
everything in this bill from this point on a tax, or is it only the management plan? If it is only the management 
plan, does it need to be stated in the management plan for the sake of clarity that any fee is in fact a taxable fee 
that falls under proposed subsection (4)? 
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Mr W.R. MARMION: I will again reiterate that the advice we have from the State Solicitor’s Office is that the 
fees are fees, and not taxes. However, in the event that the management plans and regulations that have fees are 
construed to be taxes, they will be valid. 

Mr A.J. Waddell: Well, what’s the difference from being a tax? 

Mr W.R. MARMION: Ask the State Solicitor. 

Mr A.J. Waddell: I’m asking you, minister. 

Ms J.M. FREEMAN: The minister also referred to regulations. The bill refers to the extent to which “a 
management plan prescribes under subsection (2)(m) a fee that includes an amount referred to in subsection (3), 
which we dealt with in the previous bill. If that is a tax, the management plan may impose the tax. The member 
for Forrestfield rightly asked whether that means that, under proposed section 58(3), an amount in respect of the 
extent or value of any authority conferred by an authorisation could be considered to be a management plan or 
part of a management plan because it is a licence. Is an amount in connection with any purpose referred to in 
section 238(5) of the act that is relevant to an authorisation or licence therefore construed to be a management 
plan? Is an amount in respect of the costs of administering the act considered to be a management plan? Will it 
be outlined in any of those management plans that, for the purposes of the management plan, the fee that is being 
imposed will include an amount that is a tax? 

Mr W.R. Marmion: Can the member repeat what the actual question was, please? 

Ms J.M. FREEMAN: I am sorry if I was not clear; I apologise. 

Mr W.R. Marmion: It sounded like a very long question! 

Ms J.M. FREEMAN: Maybe I will go bit by bit. Proposed section 58(4) provides — 

To the extent that a management plan prescribes under subsection (2)(m) a fee that includes an amount 
referred to in subsection (3) that is a tax, the management plan may impose the tax. 

Proposed subsection (3)(a) refers to — 

an amount in respect of the extent or value or any authority conferred by an authorisation; 

Mr W.R. Marmion: You’re now in the other bill. 

Ms J.M. FREEMAN: It refers to the other bill, minister. 

Mr W.R. Marmion: I am trying to follow what you’re doing. 

Ms J.M. FREEMAN: We gave the definition before—conferred by an authorisation, and an authorisation is a 
licence. 

Mr W.R. Marmion: An authority to fish. 

Ms J.M. FREEMAN: Is an amount in respect of the extent or value of any authority to fish conferred by a 
licence a management plan? Will such a management plan have included within it a provision that the fee that is 
being imposed is a tax? 

Mr W.R. MARMION: Some management plans have fees and some do not. Some fees are set by regulations, 
so sometimes there is a fee involved as part of a management plan. Sometimes a management plan will involve a 
fee, and sometimes the fee is via regulation. 

Ms J.M. FREEMAN: Can the minister confirm that if there is no management plan, there is no power to tax? 
Proposed section 58(4) provides that without a management plan, we do not have a guarantee that the 
management plan may impose a tax.  

Mr W.R. MARMION: Some fees are set under clause 5 of the Fish Resources Management Amendment (Fees) 
Bill (No. 2); the member therefore would need to go to clause 5 to cover that aspect. 

Ms J.M. FREEMAN: But for the purposes of proposed section 58(4) of the Fish Resources Management 
Amendment (Fees) Bill (No. 2), which refers to proposed section 58(3), do proposed paragraphs (a), (b) and (c) 
refer to management plans? For example proposed paragraph (b) states — 

an amount in connection with any purpose referred to in section 238(5) that is relevant to an 
authorisation; 

That would be a tax. A fee that is not charged in a management plan can be charged as long as it is based on cost 
recovery. But there is no power to charge a fee above cost recovery, which would be, for the purposes of this 
bill, a tax. Can the minister clarify that? 
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Mr W.R. MARMION: The fee prescribed for a management plan under section 58(2) of the Fish Resources 
Management Act may include the provisions in paragraphs (a), (b) and (c), and paragraph (c) can be the catch-all 
provision. That is how I read that. Can the member ask me the question after that? 

Ms J.M. FREEMAN: No, that does clarify it actually and I thank the minister for that. Therefore, the minister is 
saying that we are looking at it the wrong way around. We are looking at the provisions and asking whether they 
relate to a management plan. But the minister is saying that a management plan includes paragraphs (a), (b) or 
(c); or may not include (a) and include (b); or may include (a) and (c); or whatever. But there will always be a 
tax in a management plan, other than the impositions in clause 5 of the Fish Resources Management Amendment 
(Fees) Bill (No. 2). 

Mr A.J. WADDELL: I think I have got to the bottom of this now. Just for the sake of clarity, because this bill is 
all about trying to simplify and make it easier to follow, everything is a fee. 

Mr W.R. Marmion: Correct. 

Mr A.J. WADDELL: And that is the minister’s intention. Everything is a fee and everything operates the way it 
should do now, unless somebody comes along and says—somebody probably being a member of the Joint 
Standing Committee on Delegated Legislation—“Hang on a second, you’ve overstepped the mark here. That’s a 
tax. You can’t put a tax where it’s a fee”. If that happens, clause 4 kicks in, which says, “Aha, we’ve got ya! 
Anything that’s a fee is also a tax and we can do it anyhow.”  

Mr W.R. Marmion: That’s it. 

Ms J.M. Freeman: But that’s under a management plan. 

Mr A.J. WADDELL: I think it does not matter whether or not it is a management plan. It is just that nobody can 
ever say that something is a tax and get away with it. 

Mr W.R. Marmion: That’s right. Give that man a lollipop! 

Mr A.J. WADDELL: Okay, I think we have got it: the government can do whatever it wants. 

Ms J.M. Freeman: Give that man a lollipop just for the purposes of Hansard. 

Clause put and passed. 

Clause 5: Section 258 amended — 

Mr W.R. MARMION: The same argument applies to clause 5 vis-a-vis regulations. 

Ms J.M. FREEMAN: Except that clause 5 applies only to proposed subsection (1)(zc)(ii), and not to 
subparagraphs (i) or (iii). The Joint Standing Committee on Delegated Legislation could therefore say to the 
minister about proposed subsection (1)(zc)(i) or (iii), “You are charging a tax”, and that would be valid. 

Mr W.R. MARMION: The same advice applies. The provisions in proposed subsection 1(zc)(i) and (iii) are 
based on full cost recovery, so there is no question that it is a fee. 

Ms J.M. FREEMAN: I should have checked with the minister before that both those regulations are prescribed 
so that they will lay before the house for a period of 28 days, or 14 days, and be subject to disallowance by the 
Parliament. 

Mr W.R. MARMION: I am not sure of the exact number of days, but certainly they are subject to disallowance. 

Clause put and passed. 

Title put and passed. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

MR W.R. MARMION (Nedlands — Minister for Environment) [9.06 pm]: I move — 

That the bill be now read a third time. 

MR A.J. WADDELL (Forrestfield) [9.07 pm]: This brings us to the end of a rather lengthy process to simplify 
something that was not really that complicated in the first place in a way that is probably far more complicated 
and will take the great legal minds of our generation to unravel. But, as we have learnt, the government has 
determined that in order to get around the question of whether something is a fee or a tax, it has given itself the 
power to call anything that is a fee a tax, but only if somebody in fact calls it a tax if they accept that it is a fee 
and that it is not a tax. However, if somebody is concerned that the fee is a tax, then the fee becomes a tax but 
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only for the purpose of it being a tax in view of the fact that it would not be a fee. But it is not actually a tax; it is 
just probably a bit of a slip. I think that is the way that we have broken that one down! 

George Orwell coined a phrase called “doublethink”, which is the ability to hold two opposing thoughts in our 
mind at the same time. I think doublethink is quite clearly what we have here. A fee is a fee but it is also a tax 
but we may never call it a tax. Which department drafts these things? 

Mr W.R. Marmion: The Parliament. 

Mr A.J. WADDELL: The parliamentary drafting office. Perhaps we should call this bill the mini draft from 
now on, simply because it has been approached in a way that was entirely unnecessary and entirely difficult for 
people to unravel. In particular, the member for Nollamara pointed out quite rightly that some provisions of the 
bill fall outside this new fee–tax, but in the words of the minister they relate to things that are cost recovery only 
and everything else is in fact a fee. I believe proposed section 258(1)(zc)(i) for making an application for review 
and proposed section 258(1)(zc)(iii) for requesting information fall outside the taxing rule. If the department 
started asking $100 a page for a photocopy, which quite clearly would be beyond cost recovery, it would be quite 
reasonable for the Parliament or the Joint Standing Committee on Delegated Legislation to determine that it is in 
fact the impost of a tax, and so seek to disallow that particular element. One presumes that if it were the 
department’s intention to make up a budgetary shortfall because it failed to meet its three per cent dividend, 
rather than seek that fee under section 258(1)(zc)(i) or (iii) of the Fish Resources Management Act, it could seek 
it under section 258(1)(zc)(ii). The department could simply shuffle the deck a little and make this fee, which is 
found to be an illegal tax, a fee that we are not allowed to see as an illegal tax because it then becomes a legal tax 
because the bill says that a fee is a tax even though it is a fee, but only if we observe that it is in fact a tax. It is 
very much like the concept of quantum physics: the act of observing something alters its very substance, so one 
cannot know both the speed and direction of a subatomic particle at the same time because the act of measuring 
one will affect the other. The same is true here; if we measure a fee so that it becomes a tax, it ceases to be a fee 
and becomes a tax. It is rather confusing. I believe that future generations would be well served if we wrote 
clearer legislation. The potential for abuse—I have been a little flippant in some of the debate—is quite 
significant under this legislation. A future government of any persuasion will have the ability to raise taxes 
against the fishing industry. If I were in the fishing industry, I would be marking that as a threat to my bottom 
line and it is something that I would be very aware of because it could potentially affect the value of my 
business. The government can come in and, with a sweep of a hand, alter the nature of the business simply to 
meet a financial shortfall that the government faces. That is a very significant and entirely unnecessary problem. 
I do not believe it was the government’s intention to achieve that in this instance, but that is the way it has gone 
about it. I ask my colleagues in the other place to give that matter a certain amount of scrutiny and ask whether 
there is a better way to present this bill so that that confusion will not exist in the future. 

MS J.M. FREEMAN (Nollamara) [9.12 pm]: I rise to speak to the third reading of the Fish Resources 
Management Amendment (Fees) Bill (No 2) 2010. This is a bill of smoke and mirrors. There is a complete 
disrespect of the Joint Standing Committee on Delegated Legislation and its report to such an extent that the 
government prefers the State Solicitor’s Office advice over that of the parliamentary appointees who make up 
that joint committee comprising members from both major parties. The government simply does not want to 
agree with us that it is a tax and that it should therefore introduce a taxing bill and accept that it is about raising a 
tax. The opposition believes that it is a good tax because its purpose is to increase the development, conservation 
and resource management of our fisheries. We believe that it is a necessary tax but that this fee is beyond 
charging cost-recovery for the provision of a service. The government will go to great lengths to avoid calling it 
a tax. It uses spurious arguments like the Harper case. The thirty-fifth report of the Joint Standing Committee on 
Delegated Legislation considered the Harper case and argued that the Harper case gave validity to the delegated 
legislation committee’s argument. Unfortunately I do not have the report before me, but I refer the minister to it. 
The report refers specifically to the Harper case, the Air Caledonie International case and the Canberra water 
case to which Robert Mitchell from the State Solicitor’s Office referred when he gave public evidence to the 
delegated legislation committee. The Canberra water case was about the extraction of and access to water. He 
said that the opinions of all the other authorities differed but that authority showed it was a tax. The reason the 
authority came to that conclusion was that it was a fact that it was not a fee; it was a royalty that was permitted 
for the purpose of extraction. The Department of Fisheries has said that it is tired of coming out here and doing 
that and therefore it will use smoke and mirrors and say that it is a fee because the State Solicitor’s Office has 
said that it is a fee. The State Solicitor’s Office did not say that it was a fee; it said that it was a royalty, or that it 
was like a royalty, which is not a fee or a tax. Now we have something that is neither a tax nor a fee, but if it is a 
tax, it is a fee, and if it is not a fee, it is a tax. Let us stop playing semantics over what we are trying to achieve.  

The committee’s report was a very detailed and long-term analysis of the fishing fees. It was never done with the 
intention of undermining the purpose of the bill. Its intention was to ensure that the department would not run 
foul of the law by going outside the provisions that the Fish Resources Management Act empowered it to use. It 
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is no good the department saying that it believes that the act empowers it to do something but just in case it is not 
right and because the parliamentarians whom the public has put in charge have received legal advice that what 
the department is doing is not right, the department will do something that it believes is right which, for the 
purpose of raising that revenue, will still be a tax. It is somewhat concerning that the government has done this in 
this way and that it has not been transparent, open and honest with the public that it represents, particularly the 
fishing industry. We think it is reasonable to say to the industry that when it uses a resource, a fee should be paid 
for cost recovery for the services the government has to provide. The industry must be taxed for the use of the 
resources. That is no different from my absolute and clear support for a carbon tax. If we are to use a resource 
that produces pollution, we should pay a tax for it. Likewise, when we use a resource that must be managed to 
ensure that it can be used by future generations, we should not resile from paying a tax. We should not run away 
from that. There is a perfectly good reason to tax the fishing industry for that purpose. That is what the 
government has done. It has refused to say that it has done that because it does not want to say that it is a taxing 
government, but that is what the government has done.  

Question put and passed. 

Bill read a third time and transmitted to the Council. 
 


